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U.S. Customs Service 


Treasury Decisions 


(T.D. 89-105) 


EXTENSION OF ANALYSES FOR WHICH SGS CONTROL SER- 
VICES, INC., AN ACCREDITED CUSTOMS LABORATORY, 
HAVE BEEN ACCREDITED TO PERFORM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of additional analyses for which SGS Control Ser- 
vices, Inc., a Customs accredited commercial laboratory, have been 
accredited to perform. 


SUMMARY: SGS Control Services, Inc., of Carteret, New Jersey, a 
Customs accredited commercial laboratory under § 151.13 of the 
Customs Regulations (19 CFR 151.13), has been given an extension 
of their commercial laboratory accreditation to include the follow- 
ing analyses: Reid Vapor Pressure, Saybolt Universal Viscosity, per- 
cent by weight sulfur of petroleum products, percent by weight lead 
in gasoline, xylene isomer content, and percent by weight composi- 
tion of benzene, toluene and xylene. 


SUPPLEMENTARY INFORMATION: 


Part 151 of the Customs Regulations provides for the acceptance 
at Customs Districts of laboratory analyses from Customs-accredit- 
ed commercial laboratories for certain products. SGS Control Ser- 
vices, Inc., which holds Customs accreditation in certain laboratory 
analyses has applied to Customs to extend its accreditation to the 
performance of additional analyses. Review of SGS Control Ser- 
vices, Inc., qualifications shows that the extension is warranted and, 
accordingly, has been granted. 


EFFECTIVE DATE: November 30, 1989. 


FOR FURTHER INFORMATION CONTACT: Donald A. Cousins, 
Office of Laboratories and Scientific Services, U.S. Customs Service, 
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1301 Constitution Avenue, N.W., Washington, D.C. 20229 
(202-566-2446). 


Dated: December 6, 1989. 


JOHN B. O’LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, December 12, 1989 (54 FR 51103)] 


19 CFR Part 175 
(T.D. 89-106) 


PETITIONERS’ DESIRE TO CONTEST DECISION DENYING DO- 
MESTIC INTERESTED PARTY PETITION CONCERNING THE 
CLASSIFICATION OF CERTAIN STAINLESS STEEL 
PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of petitioners’ desire to contest decision on domes- 
tic interested party petition. 


SUMMARY: This document advises the public of the desire of sev- 
eral interested parties to contest Customs decision denying their pe- 
tition requesting reclassification of certain imported stainless steel 
products made from exported United States scrap steel. The peti- 
tioners have advised Customs of their intention to pursue this mat- 
ter through appropriate court proceedings. 


EFFECTIVE DATE: December 18, 1989. 


FOR FURTHER INFORMATION CONTACT: Craig Walker, Value, 
Special Programs and Admissibility Branch, (202) 566-2938. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 29, 1987, a notice was published in the Federal Register 
(52 FR 15512) indicating that Customs had received a petition dated 
November 14, 1986, on behalf of certain domestic interested parties 
engaged in the manufacture of stainless steel products, filed under 
section 516, Tariff Act of 1930, as amended (19 U.S.C. 1516), re- 
questing reclassification of certain stainless steel products processed 
abroad from exported U.S. steel scrap and then reimported for fur- 
ther processing. The imported steel products under consideration 
include primarily stainless steel sheet, plate and strip, that are 
manufactured abroad from exported U.S. scrap metal which is used 
as a raw material. The scrap-based steel products have been import- 
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ed by industrial consumers under item 806.30, TSUS, for further 
processing. Under item 806.30, TSUS, a partial duty exemption has 
been provided for articles of metal manufactured or subjected to a 
process of manufacture in the United States, exported abroad for 
further processing, and returned to the United States for still fur- 
ther processing. Duty is assessed only on the value of the foreign 
processing. The corresponding provision under the Harmonized 
Tariff Schedule of the United States (HTSUS), which became effec- 
tive on January 1, 1989, is subheading 9802.00.60. 

On July 23, 1984, Customs issued Ruling 553126 which held that 
item 806.30, TSUS, was applicable to steel scrap of U.S. origin ex- 
ported for melting and casting into basic metal shapes and forms 
that are then returned to the United States under item 806.30, 
TSUS, for further processing by industrial users. 

On November 14, 1986, a petition was filed on behalf of several 
domestic producers of specialty steel products. Petitioners chal- 
lenged the prior ruling on the basis that scrap-based stainless steel 
products, imported by industrial consumers, were ineligible for item 
806.30, TSUS, tariff treatment. The petitioners argued that this 
classification was inapplicable to the imported scrap-based stainless 
steel products and that the legislative history of the tariff provision 
runs contrary to the current interpretation. Other arguments ad- 
vanced concern the nature of scrap metal and its meaning under 
the tariff provision. It is asserted that scrap is not a “manufac- 
tured” product within the meaning of item 806.30, TSUS, and its 
counterpart provision, subheading 9802.00.60, HTSUS, and that the 
test used to determine whether scrap is a metal article of U.S. man- 
ufacture is ambiguous and permits the application of item 806.30, 
TSUS, and subheading 9802.00.60, HTSUS, to foreign scrap contra- 
ry to the requirements of the statute. Finally, petitioners generally 
contend that the foreign operations do not produce an intermediate 
product requiring further processing for finishing. Instead, the for- 
eign process results in finished goods that do not require further 
processing in the United States. Selling flat-rolled steel products to 
industrial consumers constitutes the end use of the imported steel 
products. 

Six of the eight comments receive in response to the Federal Reg- 
ister notice of April 29, 1987, supported the correctness of the cur- 
rent application of the tariff provision and supported denial of the 
petition, while the remaining two comments supported the petition 
and the requested reclassification. 


DECISION ON PETITION AND NOTICE OF 
PETITIONERS’ DESIRE TO CONTEST 


After careful analysis of the comments received in response to 
the notice and further review of the matter, the petitioners were in- 
formed, by letter dated March 14, 1988 (CLA-2 CO:R:CV:V 554750), 
that Customs had determined the application of item 806.30, TSUS, 
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to be correct and, accordingly, the petition was denied. Customs 
stated (1) that where the legislative purpose is evident from the 
plain meaning of the written text, and the language is neither am- 
biguous nor uncertain, no occasion arises to consult extrinsic data 
for clarification; (2) with respect to whether or not metal scrap is 
considered a manufactured product, it is clear that, whether regard- 
ed as an end product or a by-products, scrap metal results from a 
manufacturing process. The statute requires that an article of met- 
al be manufactured or subjected to a process of manufacture in the 
United States. There is no restriction as to the shape or form that 
the U.S. metal article must take; (3) obsolete scrap qualifies as a 
U.S.-manufactured metal article if the discarded or worn-out arti- 
cles from which the obsolete scrap was obtained was manufactured 
or subjected to a process of manufacture in the United States. Mere- 
ly subjecting foreign obsolete scrap to shredding, crushing or other 
reclamation activities in the U.S. will not result in the scrap being 
considered a metal article of United States manufacture; (4) with 
respect to whether the imported articles are finished products, as 
petitioners claim, although the imported stainless steel plate, sheet 
and strip are articles of commerce in that they can be bought and 
sold, they still remain in the condition of basic metal shapes that 
must be further manufactured into final end-use products. In their 
imported condition, the steel shapes are not dedicated to special use 
but must be further processed for final consumer use. 

In response to Customs decision to deny the petition, on April 12, 
1988, the petitioner filed notice of their desire to contest the deci- 
sion in accordance with section 516(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1516(c)), and section 175.23, Customs Regula- 
tions (19 CFR 175.23). 

Customs has reconsidered the matter in light of petitioners’ let- 
ter, but remains of the opinion that its March 14, 1988, decision on 
the applicability of item 806.30, TSUS, or subheading 9802.00.60, 
HTSUS, is correct. That decision will stand in the absence of a con- 
trary judgment rendered by the U.S. Court of International Trade 
or the U.S. Court of Appeals for the Federal Circuit. 


AUTHORITY 


This notice is published under the authority of section 516(c), 
Tariff Act of 1930, as amended (19 U.S.C. 1516(c)), and section 
175.24, Customs Regulations (19 CFR 175.24). 
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DRAFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
General Classification Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


MicuaeEL H. LANE, 
_ Acting Commissioner of Customs. 
Approved: November 22, 1989. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 18, 1989 (54 FR 51764)] 





U.S. Customs Service 


Customs Service Decisions 


ERRATUM 


C.S.D. 89-81(20)—Commodity: Wallet. 


SUMMARY: This document was originally published in the Customs 
BuLLeTIN, Vol. 23, No. 34, dated August 23, 1989, appearing on page 
18. 


Please make the following correction: 
On line 5, correct “subheading 4203.32.2000” to read “subheading 
4202.32.2000”. 








U.S. Customs Service 


General Notices 


19 CFR Part 177 


WITHDRAWAL OF PROPOSED CHANGE OF PRACTICE RE- 
GARDING TARIFF CLASSIFICATION OF IMPORTED TELE- 
VISION TUBES AND CHASSIS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed change of practice; withdrawal. 


SUMMARY: This document withdraws a proposed change of prac- 
tice regarding the tariff classification of imported color television 
picture tubes and television chassis, not assembled together at the 
time of importation but nonetheless entered as a single tariff entity, 
as unfinished articles. Under the proposed change of practice, pub- 
lished in the Federal Register of May 16, 1988 (53 FR 17226), televi- 
sion pictures tubes would have been classified as a separate tariff 
entity even though they may have been entered with a similar 
number of compatible television chassis. The Omnibus Trade and 
Competitiveness Act of 1988, effective October 1, 1988, changed the 
tariff treatment of television picture tubes imported with television 
chassis so that the tubes are generally classifiable as a separate 
tariff item. Thus the proposed change of practice has become moot 
and is being withdrawn. 


DATE: Withdrawal effective December 18, 1989. 


FOR FURTHER INFORMATION CONTACT: John Valentine, Com- 
mercial Rulings Division, (202) 566-8181. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On May 16, 1988, Customs published a proposed change of prac- 
tice in the Federal Register (53 FR 17226), pursuant to which the 
Customs Service proposed to treat color television picture tubes as a 
separate tariff item, even though they may have been entered with 
a similar number of compatible television chassis. This would have 
changed the existing practice of classifying such merchandise as an 
unfinished unassembled television receivers which was established 
pursuant to Customs Service ruling 553020 of November 15, 1984. A 
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petition filed by a domestic interested party challenging that prac- 
tice was denied in a Federal Register notice of February 19, 1985 
(59 FR 7026). 


DISCUSSION 


Five comments were received in response to the proposed change 
of practice notice. Three of the comments favored the proposal. Two 
commenters, in part representing the same party, opposed the pro- 
posed change. 

Prior to the substantive consideration of the above comments and 
the rendering of a final decision regarding the proposed change of 
practice, the Omnibus Trade and Competitiveness Act of 1988 (Pub. 
L. 100-418) was enacted on August 23, 1988. It changed the tariff 
treatment of television picture tubes so that the tubes, in general, 
are separately classifiable even though they may have been entered 
with a similar number of compatible television chassis. The change 
was effective October 1, 1988. 


CoNCLUSION 


The change in the tariff treatment of television picture tubes, im- 
ported with television chassis, effectuated by the above referenced 
legislation, has made the proposed change of practice moot. Accord- 


ingly, the proposed change of practice is being hereby withdrawn. 


DRAFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
General Classification Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

SAMUEL H. Banks, 
Acting Commissioner of Customs. 
Approved: December 7, 1989. 
SALVATORE R. MartTocue, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 18, 1989 (54 FR 51765)] 


19 CFR Part 133 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“COMANCHE LAND IMPORTS” 


ACTION: Notice of application for recordation of trade name. 
SUMMARY: Application has been filed pursuant to section 133.12, 


Customs Regulations (19 CFR 133.21), for the recordation under sec- 
tion 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
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the trade name “COMANCHE LAND IMPORTS”, used by George 
L. Murray, d/b/a Comanche Land Imports, 3819 San Bernardo, 
Laredo, Texas 78041. 

The application states that the trade name is used in connection 
with original statues which are reproduced in various plants in 
Mexico and distributed in the United States by Comanche Land Im- 
ports. There are no foreign persons or businesses authorized or li- 
censed to use the trade name. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in 
writing by any person in opposition to the recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 


DATE: Comments must be received on or before February 12, 1990. 
ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Value, Special Programs and Admissibility 


Branch, 1301 Constitution Avenue, N.W. (Room 2104), Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Bettie Coombs- 
Spivey, Value, Special Programs and Admissibility Branch, 1301 
Constitution Avenue, N.W. Washington, D.C. 20229 (202-566-5765). 


Dated: December 7, 1989. 


Marvin M. AmMeErNICcK, 
Chief, 
Value, Special Programs, and Admissibility Branch. 


[Published in the Federal Register, December 12, 1989 (54 FR 51103)] 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 133 


PROPOSED REMOVAL OF CUSTOMS REGULATION ON GRAY 
MARKET GOODS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: A recent decision of the U.S. Supreme Court invalidat- 
ed a portion of section 133.21(c\3) of the Customs Regulations (19 
CFR 133.21(c\3)) which denied protection against imported gray 
market goods where the trademarks or trade name on foreign-made 
merchandise was applied under authorization received from the 
U.S. owner. A review of the remaining portion of that provision has 
caused Customs to propose eliminating the provision in its entirety. 


DATE: Comments must be received on or before February 12, 1990. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, 
Value, Special Programs and Admissibility Branch, Commercial 
Rulings Division, Office of Regulations and Rulings, (202-566-8933). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The U.S. Supreme Court issued a decision May 31, 1988, invali- 
dating in part section 133.21(c\(3) of the Customs Regulations (19 
CFR 133.21(c\(3)), relating to importations of foreign-made “gray 
market” goods. A “gray market” trademark is a genuine one ap- 
plied to articles which are not authorized for importation by the 
owner of the trademark registration in the United States. The 
Court’s opinion, cited as K Mart Corporation v. Cartier, et al., 47th 
Street Photo, Inc. v. Coalition to Preserve the Integrity of American 
Trademarks, et al., United States et al. v. Coalition to Preserve the 
Integrity of American Trademarks, et al., 486 U.S. 281 (1988) 
(COPIAT), obliges Customs to implement changes in 19 CFR 133.21. 

The COPIAT litigation concerned section 526(a) of the Tariff Act 
of 1930, as amended (19 U.S.C. 1526(a)), which makes it unlawful 
(with certain exceptions) to import merchandise bearing a regis- 
tered trademark “* * * owned by a citizen of, or by a corporation or 
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association created or organized within, the United States” if a copy 
of the trademark registration is filed with the Secretary of the 
Treasury. The enforcement of this provision has been delegated to 
the Customs Service. In the implementation of that statute, the 
Customs Service, through its regulations, took the position that the 
seizure of articles bearing genuine trademarks was a remedy re- 
served to independent American firms. This position was based on 
the Government’s view of the statute’s legislative history, Customs 
long-standing practice and express Congressional recognition of 
that practice. 

Section 133.21(c)(1) of the Customs Regulations denies protection 
against the importation of “gray market” goods where “[bjoth the 
foreign and the U.S. trademark or trade name are owned by the 
same person or business entity”. Section 133.21(c)(2) similarly de- 
nies protection where “[t]he foreign and domestic trademark or 
trade name owners are parent and subsidiary companies or are oth- 
erwise subject to common ownership and control”. Both sections 
133.21(c\(1) and 133.21(c)(2) were upheld by the Supreme Court, and 
Customs will continue its administration of those sections as in the 
past. 

Section 133.21(c)\(3) of the Customs Regulations denied protection 
against imports where “the articles of foreign manufacture bear a 
recorded trademark or trade name applied under authorization of 
the U.S. owner”. This section dealt with authorized users or licen- 
sees. The Court’s opinion concluded that section 133.21(c)(3) is not a 
permissible construction of 19 U.S.C. 1526(a). However, the Court 
did not rule on whether the regulation is inconsistent with 15 
U.S.C. 1124. Accordingly, although section 133.21(c)(3) is clearly in- 
validated as to 19 U.S.C. 1526(a), it is not so clear that the regula- 
tion is invalidated as to 15 U.S.C. 1124. To resolve any remaining 
ambiguity, and maintain its long-standing practice of interpreting 
both statutory provisions in tandem, Customs is soliciting com- 
ments on its position that section 133.21(c\(3) is invalid as to 15 
U.S.C. 1124 as well, and the proposal, accordingly, to delete section 
133.21(c\3) from the Customs regulations. Import protection would 
thus be accorded against goods of foreign manufacture bearing re- 
corded trademarks and trade names applied under authorization of 
the U.S. owner. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) timely submitted. Com- 
ments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b) Cus- 
toms Regulations (19 CFR 103.11(b)), on normal business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and 
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Disclosure Law Branch, U.S. Customs Service Headquarters, Room 
2119, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 


REGULATORY FLEXIBILITY AcT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendment will not have a 
significant impact on a substantial number of small entities. Ac- 
cordingly, it is not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified by E.O. 12291. Accordingly, no regulatory analysis has 
been prepared. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other offices 
participated in its development. 


List oF SUBJECTS 


19 CFR Part 133 
Trademarks, Trade Names, Importations. 


AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Part 133, Customs Regulations (19 CFR 
Part 133) as set forth below. 


PART 133—TRADEMARKS, TRADE NAMES, AND 
COPYRIGHTS 


1. The authority citation for Part 133 is revised to read as follows: 
Authority: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624; 31 
U.S.C. 9701. 

Section 133.21 also issued under 15 U.S.C. 1124, 19 U.S.C. 1526. 

2. Section 133.21(c) is amended by removing paragraph (c)(3) and 
by marking it “Reserved.” 

MicuHaeEL H. Lane, 
Acting Commissioner of Customs. 


Approved: December 6, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 12, 1989 (54 FR 51035)] 
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